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*****************************************
HOUSE SUMMARY
Provides that it is a third degree felony for any person
to conceal the location of a child in violation of a
court order or without the court's permission during a
proceeding affecting custody. Present law only prohibits
removing the child outside the state.
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Florida Senate - 1980
By

SB

Sena tor Frank

953

A bill to be entitled
An act relating to custody offenses; amending
s. 787.04(1) and (2), Florida Statutes,
declaring as unlawful the concealment of a
child in violation of a court order or without
permission during a custody proceeding;
providing an effective date.

10
11
12
13
1J
15

Be It Enacted by the Legislature of the State of florida:
Section 1.

Subsections (1) and (2) of section 787.04,

florida Statutes, are amended to read:
787.04

felony to remove children from state or to

conceal children contrary to court order.-( l)

It is .unlawful for any person, in violation of a

16

court order, to lead, take, entice or remove a child beyond

17

the limits of this state, or to conceal the location of a

18

child, with personal knowledge of the order.

19

(2)

It is unlawful for any person, with criminal

20

intent, to lead, take, entice or remove a child beyond the

21

limits of this state, or to conceal the location of a child,

22

during the pendency of any action or proceedings affecting

----23

24
25
26
27
28

custody of a child after having received notice as required by'
law of the pendency of the action or proceeding, without the
permission of the court in which the action or proceeding is
pending.
Section 2.

This ·act shall take effect October 1, 1980.

291
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HB 1076 by Representative Barrett
Provides penalty for the concealment of a child in violation
6f a court order or without the court's permission during
child custody proceedings.
Other References
Senate companion SB 953 was referred to Senate Judiciary-Criminal.
I.

Statement of the Problem
Present law only prohibits removing a child out of state
when that child is the subject of a child custody proceeding.
Sometimes, persons will conceal the location of the child
within the state rather than going out of state. Introducer
wishes to stop this practice.

II.

Fiscal Impact
None apparent.

III.

Comments
A.

Discussion
Present law, s. 787.04, Florida Statutes, prohibits the
removal of a child beyond the limits of the state contrary
to a court order or without the court's permission when
proceedings are underway affecting child custody. Violations
are a third degree felony.
This bill would also prohibit the concealing of the location
of a child during a proceeding affecting custody.

B.

Constitutionality
The bill appears to be constitutional.

Betty Easley A.M. Fontana Joe Lang Kershaw David J. Lehman
Bob Reynolds Dorothy E. Sample Jim Smith Lawrence J. Smith
Fred Tygart Frank Williams
James E. Eaton, Staff Director
332 House Office Building, Tallahassee, Florida 32304 (904) 488-9685

HB 1076 by Representative Barrett
May 6, 1980
Page Two
C.

Legislative Intent
Adequately expressed.

IV. Amendments

AS PASSED BY THE LEGISLATURE

llf\Tl: June 10, 1980 (Revised)
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BILL �O. AND SPONSOR:

Dependent children
I.

lliJ_Qt-1

CS for CS/SB 357 by Judiciary-Civil
and Senators Skinner and McKnight

SUMMARY:
A.

Present Situation:
Section 39.41, Florida Statutes, specifies dispositional
alternatives which are available to the court when a child
has been adjudicated dependent. One alternative is to
sever parental rights by permanently committing the child
to the Department of Health and Rehabilitative Services
(DHRS) or to a licensed child-placing agency. The court
may permanently commit the child only if the court finds
that it is manifestly in the best interest of the child
to do so and if one of three criteria is met: the court
finds that the child has been abandoned, abused, or ne
glected; the parent fails to respond to a notice that a
petition for permanent commitment has been filed; or the
parents voluntarily execute a written surrender.
Other alternatives available to the court include com
mitting the child to a licensed child-caring agency or
committing the child to the temporary custody of DHRS
(s. 39.41, Florida Statutes). Most children committed
according to one of these alternatives are then placed
in foster care. Children are also voluntarily placed
with the Department or agency and subsequently placed in
foster care without a court order. The vast majority of
children in care are under the supervision of DHRS which
had 7,665 in care statewide as of January, 1980.
In 1976, in response to the fact that many children were
remaining in foster care longer than was appropriate,
the Legislature established a judicial review system
(ch. 76-258, Laws of Florida). Although some reduction
in the length of care has occurred, the judicial review
system has not accomplished as great a reduction as
anticipated, and, in fact, the average length of stay in
foster care has recently inched back upward from 28 to
30.18 months. The Department has also been unable to
comply with the mandate that it petition for a judicial
review when a child has been in care 6 months.

B.

Effect of Proposed Changes:
The bill amends s. 39.41 and s. 409.168, Florida Statutes.
A comparison of the major provisions of the bill with
present law and policy follow:

Page
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Bill No. And Sponsor:
CS for CS/SB 357 by Judiciary-Civil
and Senators Skinner and McKnight

Section 1
CS/SB 357

39.41, Florida Statutes

(1) moves to first mention one
standard which must be used by
the court in permanently com
mitting a child: that it is
manifestly in the best interest
of the child to do so;

(1) s. 39.41(1) (d) is
substantially the same;

(2) adds a fourth criterion
which the court may use in
permanent commitment relating
to compliance with a performance
agreement established in this
bill;

(2) In addition to the
"best interest" standard,
s. 39.41 (1) (d) limits the
court to consideration of
3 criteria in a determi
nation of permanent
commitment;

(3) provides for return of a
child to his parents upon com
pliance with a performance
agreement but with continued
court jurisdiction for 6 months
with a report at that time from
the agency;

(3) S. 39.41(6) allows
the court to terminate
its jurisdiction at any
time. s. 39.41(1) (cl
provides for temporary
custody of a child until
terminated by the court
or until the child
reaches age 18;

Section 2
CS/SB 357

409.168, Florida Statutes

(4) adds intent that all
children have permanent homes
and that no child remain in
foster care longer than 1 year;

(4) S. 409.168(1) contains
intent language consis
tent with the addition.
This is the same intent
as in the DHRS Foster
Care Manual;

(5) adds a definition of
"child-caring agency" and
"social service agency";

(5) not currently defined
in this section although
such agencies have
children in foster care;

(6) requires DHRS or agency
(6) no comparable section;
with a child who will be in
by departmental policy,
care 30 days to submit a per
agreements may now be
formance agreement to the
developed;
court within 30 days; states
purpose; specificies who must
sign and receive an agreement;
requires agreements for children
already in care; details the
minimum provisions of an agree
ment including responsibilities
of the parents and the agency;
provides for an extension of time
for submitting an agreement and for
the development of a plan in place
of an agreement in the absence of
the natural parents; provides for
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Bill No. And Sponsor:
CS for CS/SB 357 by Judiciary-Civi
and Senators Skinner and McKnight

Section 2 --continued
review by parent; provides
for expiration of an agree
ment;
(7) provides for notice to
parents that placement in
foster care may result in
termination and of the 6
months continuation of court
jurisdiction; specifies that
parents may recieve any
assistance in preparation of
the agreement; provides for
admendments; provides for
extension;
(8) requires notification of
the court of a child voluntarily
placed in care and directs the
clerk of the court to schedule
a review hearing no later than
6 months after notification
or after involuntary placement;
(9) provides for an investi
gation, social study, and
report to the court by the
department or agency including
the status of compliance with
the agreement; provides for a
copy of the report to be served
on the parents;

(7) no comparable section;

(8) s. 409.168(3) (a) re
quires the department or
agency to petition for a
review hearing when a
child has been in care
6 months;
(9) s. 409.168(3) (a) re
quires DHRS to conduct an
investigation and social
study and to report to the
court;

(10) provides that the court
shall hold a hearing to review
the status of a child;

( l O ) s . 409.16 8(3 ) (a) and
(b) provide that a hearing
may be held or waived if
all parties consent in
which case the court makes
a determination based on
the department's report
and any other affidavits;

(11) requires the department
or agency to recommend permanent
commitment upon a parent's non
compliance with an agreement
unless certain conditions exist;

(11) no comparable section;

(12) allows the court to find
the department or agency in con
tempt if the court determines
that it has not complied with
its obligations in the agreement;

(12) no comparable section

Page_�----�
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Section 3
CS/SB 357
(13) excludes from all
provisions children placed
in adoptive homes;

409.168, Florida Statutes
(13) no comparable section;

Section 4
(14) provides an effective date.
II.

ECONOMIC IMPACT AND FISCAL NOTE:
A.

Public:
The bill requires private agencies which place children in
foster care to prepare a performance agreement to submit to
the court and to meet certain provisions within the agree
ments which the agencies develop. It requires other
reporting procedures now required only of DHRS. There may
be resulting additional costs to the agencies.

'The requirement that an agreement be written in the parent's
principal language will require contracting for translations.
How much this will cost cannot be determined.

B.

Government:
(1) The bill requires judicial review hearings for all
children. Approximately 40% of the hearings are now waived.
In January, 1980, 388 hearings were conducted and 245 were
waived. At a cost of $16.72 (estimated by the Office of
the State Courts Administrator), an additional cost of
$4,096.40 would have been experienced by the courts that
month had those hearings not been waived. Assuming January's
experience to be typical, the anticipated annual cost increase
to remove the court's option to waive hearings would be
approximately $49,156.80.
(2) The Department has suggested that one provision of the
bill will have particular fiscal impact. The bill requires
continued court jurisdiction for 6 months after the child
has been returned home and for a departmental or agency
report to the court at the end of that time. Although the
Department is unable to estimate how much this provision
will cost to implement, it is anticipated by DHRS that it
could require additional staff.
(3) The requirement that an agreement be written in the
parent's principal language will require contracting for
translations. How much this will cost cannot be deter
mined.
An assumption can be made that to some degree, the costs
incurred by the provisions of this bill would be offset by
a cost savings to the state of supporting a child in foster
care for a shorter period of time.

Date. J_ll_n� lO, 1980 (Re_vised)
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Bill No. And Sponsor:
CS for CS/SB 357 by Judiciary-Civil
and Senators Skinner and McKnight

COMMENTS:
Although Florida's foster care system is showing some signs
of improvement, a serious problem of "foster care drift''
continues. The judicial review provision combined with
departmental efforts to improve permanency planning for
children have not moved children out of foster care and
into permanent homes as consistently or as quickly as
necessary. Several states have successfully adopted the
''contracting" approach similar to the one in this bill.
The idea is not new to DHRS which has a similar procedure
suggested in its foster care manual. The bill simply makes
the agreement part of the court order, thereby giving it
additional weight, and calls for the agency to specify its
responsibilities to the child and family as well as
specifying the family's responsibilities.

IV.

AMENDMENTS:
Specifies the conditions under which a social service agency
or its employee could be liable for damages.

STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN
COMMITTEE SUBSTITUTE FOR SENATE BILL 357
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The major differences between the committee substitute and
SB 357 are as follows: The committee substitute

!...:§_ Carton 71/ 1

1.

retains the current statutory requirement that the court
find that the parent fits one of the specified criteria in
addition to a finding of best interest of the child before
the court can permanently commit a child;

2.

adds intent language in s. 409.168(1), Florida Statutes,
stressing that no child should be in foster care longer
than 1 year;

3.

changes the designation
"performance agreement"
partment's designation;
provides for exceptions
a performance agreement

4.

adds a definition of "child-caring agency" to the definitions
in s. 409.168(2) to include children placed in. care by such
agencies under the judicial review structure; adds a definition
of "social service agency 11;

5.

excludes children who will be in care no longer than 30
days from (a) the requirement that a performance agreement
be prepared for them and submitted to the court and (b) the
requirement that the court be notified of their placement
within 5 days for the purpose of scheduling a 6 months review.
The committee substitute also excludes from all the provisions
of the bill children placed in adoptive homes;

6.

requires that the agreement be written in conference with
the parents, in laymen's terms, and in the parent's principal
language as well as in English;

7.

includes in nQtice to the parents the earlier language that
states that the court's jurisdiction will continue 6 months
past the expiration of the performance agreement. This ex
tension of jurisdiction is in original bill; the committee
substitute makes certain the parents are aware of it;

from "service agreement" to
to be consistent with the De
specifies purpose of an agreement;
to the requirements for submitting
to the court;

Committee on Health and Rehabilitative___
Services

��'f.�
Chairman or Staff Director

Cl4(4-74)

(File 2 copies with Committee Substitutes)

COMMITTE:3 SUBSTITUTE FOR SENATE BILL 357
PAGE TWO

8.

provides for a copy of the agreement to be given to the
natural parent, the department or agency, and any other
parties identified by the court;

9.

changes the requirement that the Department recommend
permanent commitment under certain circumstances;

10.

requires that a copy of the report made to the court be
served on the parents;

11.

chanqes time certain for expiration of a performance agree�
ment and provides for an exte�sion;

12.

in a judicial review hearing, removes as an option to the
court the determination that proceedings for permanent
commitment should be initiated; removes related time frames
for petitioning.

IJI\TE:_i:'une 11, 1980 (final revision)
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SUBJECT:

BILL �O. AND SPONSOR:

Dependent Children

I.

CS/CS/SB 357 by Judiciary
Civil Cammittee, Senators
Skinner and McKni0ht

SUMMARY:
A.

Present Situation:
Section 39.41, Florida Statutes, specifies dispositional alternatives
which are available to the court when a child has been adjudicated
dependent. One alternative is to sever parental rights by permanently
committing the child to the Department of Health and Rehabilitative
Services (DHRS) or to a licensed child-placing agency. The court may
permanently commit a child only if the court finds that it is manifestly
in the best interest of the child to do so and if one of three criteria
is met: the court finds that the child has been abandoned, abused, or
neglected; the parent fails to respond to a notice that a petition for
permanent commitment has been filed; or the parents voluntarily execute
a written surrender.
Other alternatives available to the court include committing the child
to a licensed child-caring agency or committing the child to the tempo
rary custody of DHRS (s. 39.47, Florida Statutes). Most children com
mitted according to one of these alternatives are then placed in foster
care. Children are also voluntarily placed with the Department or
agency and subsequently placed in foster care without a court order.
The vast majority of children in care are under the supervision of DHRS
which had 7,665 in care statewide as of January, 1980.
In 1976, a judicial review procedure was established to monitor children
placed in foster care to ensure that a child was not remaining in such
care for an inappropriate amount of time. Although the establishment of
this review procedure did initially produce the intended results, the
average length of time spent in foster care has recently increased from
28 to 30.18 months.

B. Effect of Proposed Changes:
This bill amends current provisions of the Florida Statutes relating to
placement of dependent children with the more substantive changes
providing:
l.

In each case in which the custody of a child has been vested either
voluntarily or involuntarily in a social service agency and such
child has been placed in foster care, a performance agreement shall
be prepared within 30 days after such placement and shall be sub
mitted to the court.

2. A performance agreement is a document written, to the extent possi
ble, in layman's terms which indicates the actions to be taken by
the parties involved in order to ensure the quick and safe return of
the child to his parents.
The performance agreement shall be prepared by the social service
agency responsible for the foster home placement in conference with
the child's parents. The agreement shall indicate the specific
reasons for placement of the child in foster care--the remediation
of which determines the return of the child, the specific actions
to be taken by the parents to eliminate identified problems, the
Page l of 3
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Dependent Children

Effect of Proposed Changes:

CS/CS/SB 357 by Judiciary
Civil Committee, Senators
Skinner and McKnight
( continued)

financial responsibilities and obligations of the parents, the social
and other supportive services to be provided the parent, child or
foster parents, the date the child is expected to be returned to his
parents, and that failure to substantially comply with the agreement
may result in termination of parental rights.
3.

If a court finds that the parents of a dependent child have substan
tially failed to comply with the performance agreement, and that it is
manifestly in the best interest of the child to do so, the child will
be permanently corrrnitted to the Department of Health and Rehabilita
tive Services or a licensed child-placing agency willing to receive
the child for subsequent adoption. Such action shall only be taken
after notice and hearing, however, if the failure to comply with the
agreement is the result of conditions beyond the control of the par
ents, such failure shall not be used as grounds for permanent
commitment.

4.

If at the expiration of the agreement the parents have substantially
complied with its conditions, the child shall be returned to his par
ents. The court shall, however, retain jurisdiction over the child
for a period of six months, and at that time, decide whether or not
to retain jurisdiction over the child.

5.

The performance agreement shall be limited to as short a time period
as possible, but shall expire no later than the date of the second
annual judicial review. Judicial review of compliance with the
agreement occurs six months after the placement of the child in foster
care, and then on an annual basis. Based on this review schedule, a
performance agreement shall not exceed 24 months in duration. If the
social service agency is of the opinion that the agreement is not being
complied with, the agency, at such review hearings, shall state its
intent to initiate proceedings to terminate parental rights.

6.

The Department of Health and Rehabilitative Services shall provide, or
cause to be provided, pre-service and in-service training for foster
parents who are licensed or supervised by the Department. Such
training shall be provided, to the extent possible, within available
resources. The Department shall prepare and submit to the leadership
of the Legislature, a feasibility report on mandating such training
for licensure. The report shall be submitted by November l, 1980.

7.

By October l, 1987, a performance agreement shall be prepared for each
child who was residing in foster care on October l, 1980, and who has
not been returned to the home of his parents or placed for adoption.

8. ·Employees or agents of the social service agency would not be liable
for damages if they act in good faith, nor would the state or social
service agency be liable absent a showing of bad faith, malicious
purpose, or wanton and willful disregard of human rights, safety, or
property.
II.

ECONOMIC IMPACT AND FISCAL NOTE:
fl.

Public:
Although unable to determine at this time, private agencies which place
children in foster care may incur additional costs since a performance
agreement must be prepared and submitted to the court. Under the agree
ment, agencies would be required to perform certain responsibilities as
Page 2 of 3
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Bill No. And Sponsor:
CS/CS/SB 357 by Judiciary
Civil Committee, Senators
Skinner, and McKnight

II. ECONOMIC IMPACT AND FISCAL NOTE:
A. Public:

(cont.)

well as abide by reporting procedures now only required of the Department of
Health and Rehabilitative Services. Additionally, the requirement that a
performance agreement be written in the parent's principal language will
require private contracting to furnish translations in certain cases.
B. Government:
The provisions of this bill require judicial review hearings for all children
placed in foster care. Under current procedures, approximately 40 percent of
these hearings are now being waived. Calculations based on figures supplied
by the Office of the State Courts Administrator indicate that the hearing
provisions of this bill would have an increased cost of approximately $49, 000
annually.
The Department of Health and Rehabilitative Services also has suggested that
the continued court jurisdiction once a child has been returned home, as well
as the evaluation report which is prepared by the Department or agency and
used by the court in determining whether jurisdiction should be continued,
may have a fiscal impact and require additional staffing to accomplish.
Further, additional expense will be involved in providing performance agree
ment translations.
I II .

COMMENTS:
This bill has passed both houses of the Legislature but has not yet been signed
by the Governor.

IV.

AMENDMENTS: None.
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The bill changes the criteria which can be used by the court
in severing parental rights and permanently committing a child
to DHRS or a licensed child-placing agency. Under existing
statute
, the court may sever parental rights
if it finds that (a) the parent has abandoned, abused, or neglected
the child; (b) the parent fails to respond to a notice that a
permanent commitment hearing is to be held; or (c) the parent has
voluntarily surrendered the child; and that it is manifestly in the
best interest of the child to do so-.-The court, therefore, cannot
sever parental rights just because it deems it to be in the best
interest of the child unless one of the other three criteria is
.also met.
The bill would create a single criterion by which parental
rights could be severed, that the court finds it to be in the best
interest of the child to do so. In making that decision, the court
would consider "all relevant factors" including the three determining
criteria from existing statute plus a fourth criterion relating to
the parent's failure to comply with the service agreement.
The proposed language greatly strengthens the power of the
court to use its own discretion in making the decision to sever
parental rights. Although it must consider whether the parent has
abandoned, abused, or neglected the child; failed to respond to a
notice; or voluntarily surrendered the child, the court would be
able to sever parental rights based on any other factor it wanted
to as long as it determined that it is in the best interest of the
child to do so.
The potential would be there, for example, for a
judge who believes that it is not in the best interest of a child to
live with a poor parent or a parent who has an unusual lifestyle to
sever the parent's rights for that reason alone.
Solution:
The language in existing statute should not be changed. The
statute must give clear direction to the court concerning the
criteria it may use in making as serious a decision as severing
parental rights. To give the courts as little direction and as
much discretion as this bill would do is to invite appeals challenging
the constitutionality of the basis on which a lower court severed a
parent's rights.
The proposal in the bill to add a fourth criterion which may be
used, in conjunction with a determination of manifest best interest
of the child, in a decision to sever parental rights is supported.
That criterion is that a parent has failed to substantially comply
with the service agreement, the provisions of which are given later
in the bill.
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2.

Issue:

a. The bill provides for a service agreement to be signed
by the biological parents, the Department, and the child, where
appropriate, and filed with the court. The bill provides that
the agreement shall be limited to two years. The court can use
noncompliance with this agreement as a basis for severing parental
rights. The intent of the sponsor is that an agreement shall run
for the full two years, even if the child is returned home much
earlier.
In many cases, children are returned to their homes in a
matter of a few days or weeks. Many situations which result in
a child's placement in foster care can be remedied quickly, and
a service agreement should reflect and encourage that. In other
situations, it could be determined that parental rights should be
terminated and a child freed for adoption in a period of time for
shorter than two years. The wording in the language of the bill
.could be interpreted to mean that regardless of situations such
as these, the service agreement should run for two years and for
no longer.
b. The bill's provision that a service agreement shall be
limited to two years is an effort to curtail "foster care drift."
The average length of stay in foster care in Florida is now 30
months, though many children stay in care far longer.
The Department convinced Senator Skinner that some children
legitimately remain in foster care longer than two years and that
for most older children in care, severing parental rights for the
purposes of adoption may be inappropriate. The bill, therefore,
excludes children who are 13 or older, mentally retarded, or
physically or emotionally handicapped from the two year cutoff of
the service agreement. The problems are as follows:
(1) Although the motive behind the exclusion is good, excluding
teenage and handicapped children from the time limit appears to
some who read the bill to be an expression of unconcern for these
children. The exclusion seems to suggest that the Legislature is
only committed to shortening inappropriately long foster care for
young, "normal" children.
(2)
Excluding children who are thirteen or older and those
who are emotionally handicapped would eliminate most children from
this two year cutoff anyway. Approximately 49% of children in
foster care are 12 or older, and estimates range up to 100% who
are emotionally handicapped.
c.
"Foster care drift" is reprehensible. Florida now has a
lower average length of stay than most other states, but its average
of 30 months is too high. The answer to that problem, however, is
not an arbitrary cutoff at two years. At that stage in the process,
the family may be at a point where it is still not healthy for the
child to return but at a point where the severance of parental rights
may be even more damaging to the child. With a mandatory 2-year
cutoff, the child pays the price for a family situation not yet
ready for him.
One answer to the foster care drift problem is a combination of
increased resources and increased accountability of both the family
and the social service agency. Part of that answer is provided in
the bill with a mandated service agreement in which the expectations
of the parents and the Department are spelled out and reviewed by
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the court. The bill also strengthens the existing judicial review
system by removing the waiver and moving the responsibility for
scheduling the hearings from DHRS to the clerk of the court.
Additional resources are probably needed to provide the quality
and quantity of services necessary to restore families. The bill's
sponsor is not interested in adding a fiscal impact to his bill.
Better pre- and in-service training of both foster parents and
foster care staff is needed. A good training package has been
developed by Nova University, and Title XX money is in the budget
to provide the training statewide. Only one district provides all
the modules of the training package due to the level at which the
program was funded. Additionally, in most districts, in-service
training is optional and, therefore, few foster parents participate.
d. A major problem which contributes to foster care drift is
judges. The turnover rate is high among
•a lack of trained
judges who hear judicial reviews and make decisions relating to the
In many cases, these judges postpone
severance of parental rights.
making difficult decisions on behalf of children because they are
unfamiliar with the statutes that pertain and because they don't
understand the foster care system and its effect on children in
addition to their fear of the consequences of their decisions.
Solution:
a. The bill should be revised encouraging as short a length of
time for the service agreement as possible under the individual
circumstances of the child and family.
b. The two year cutoff for the service agreement and foster
care placement should be removed.
c. Pre- and in-service training should be required for all
foster parents and staff.
d.
If possible, training for juvenile court judges should be
required. Additionally, it would be helpful if someone could
develop a bench book, as has been done in other states, with
information judges need to be effective in their positions.
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3.

Issue:

Under provisions of the bill, at the judicial review the court
would have access to a departmental report in addition to the
service agreement. The report would include a status report on
compliance with the agreement and "any other pertinent details
relating to the child." The requirement for a departmental
report has been in statute for three years. Many of the reports
prepared by DHRS are 2-sentence reports and of little use to
the court.
The service agreement will provide useful additional informa
tion the court has not had previously. Because it is a contract,
however, the agreement will contain cut and dried information and
will provide only part of the family picture for the court. The
judge could very easily find himself at a judicial review hearing
with a family that has fulfilled the letter of the service agree.ment and still not feel he understands what the emotional dynamics
are.
Solution:
Maryland's statute contains brief language that directs the
court to consider several specified psychological criteria in
It
making a decision about the future of a child in foster care.
would be simple to modify it for Florida's situation, requiring
that the Department include the issues in its report to the court
and enabling the court to consider them in addition to the service
agreement at a permanent commitment hearing.
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4.

Issue:

The bill extends the jurisdiction of the court over a child
who has been in foster care for six months after the child has been
returned home. The six month extension applies to all children
regardless of the conditions which led to his placement in foster
care or the situation in that home when the child is returned. The
reason behind this provision in the bill is to help the court
guarantee that the return of the child was a good decision and to
have its jurisdiction still in effect if, in fact, the child has
to be removed again within six months. The problems are that (1)
it allows the court no discretion to determine that such an ex
tension is not necessary, and (2) it denies the parent jurisdiction
over his child for an additional six months, even though the parent
has met all the conditions set by the court for return of the child.
Solution:
Existing statute allows the court to return a child to the
custody of his parents without severing its own jurisdiction over
that child. Section 39.41(1) (c), Florida Statutes, provides that
"the term of said commitment shall continue until terminated by the
court or until the child reaches the age of 18." The provision of
the bill should be removed.
The concern that led to the inclusion of this provision in the
bill is that a child may be returned home, abused or neglected
again, and have to be removed from the home a second time within
a short period of time. Although there is not good data to support
it, the concern is a valid one. Under existing statute, the Depart
ment petitions the court again for tempory commitment of the child.
Language should be added to that section of statute describing
the Department's report to the court to include in the report all
previous history of involvement of the child and his family with
SES.
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SEE FINAL REVISION

I. SUMMARY:
A.

Present Situation:
Section 39.41, Florida Statutes, specifies dispositional alternatives
which are available to the court when a child has been adjudicated
dependent. One alternative is to sever parental rights by permanently
committing the child to the Department of Health and Rehabilitative
Services (DHRS) or to a licensed child-placing agency. The court may
permanently commit a child only if the court finds that it is manifestly
in the best interest of the child to do so and if one of three criteria
is met: the court finds that the child has been abandoned, abused, or
neglected; the parent fails to respond to a notice that a petition for
permanent commitment has been filed; or the parents voluntarily execute
a written surrender.
Other alternatives available to the court include committing the child
to a licensed child-caring agency or committing the child to the tempo
rary custody of DHRS (s. 39.47, Florida Statutes). Most children com
mitted according to one of these alternatives are then placed in foster
care. Children are also voluntarily placed with the Department or
agency and subsequently placed in foster care without a court order.
The vast majority of children in care are under the supervision of DHRS
which had 7,665 in care statewide as of January, 1980.
In 1976, a judicial review procedure was established to monitor children
placed in foster care to ensure that a child was not remaining in such
care for an inappropriate amount of time. Although the establishment of
this review procedure did initially produce the intended results, the
average length of time spent in foster care has recently increased from
28 to 30.18 months.

B.

Effect of Proposed Changes:
This bill amends current provisions of the Florida Statutes relating to
placement of dependent children with the more substantive changes
providing:
1.

In each case in which the custody of a child has been vested either
voluntarily or involuntarily in a social service agency and such
child has been placed in foster care, a performance agreement shall
be prepared within 30 days after such placement and shall be sub
mitted to the court.

2.

A performance agreement is a document written, to the extent possi
ble, in layman's terms which indicates the actions to be taken by
the parties involved in order to ensure the quick and safe return of
the child to his parents.
The performance agreement shall be prepared by the social service
agency responsible for the foster home placement in conference with
the child's parents. The agreement shall indicate the specific
reasons for placement of the child in foster care--the remediation
of which determines the return of the child, the specific actions
to be taken by the parents to eliminate identified problems, the
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financial responsibilities and obligations of the parents, the social
and other supportive services to be provided the parent, child or
foster parents, the date the child is expected to be returned to his
parents, and that failure to substantially comply with the agreement
may result in termination of parental rights.

II.

3.

If a court finds that the parents of a dependent child have substan
tially failed to comply with the performance agreement, and that it is
manifestly in the best interest of the child to do so, the child will
be permanently corrrnitted to the Department of Health and Rehabilita
tive Services or a licensed child-placing agency willing to receive
the child for subsequent adoption. Such action shall only be taken
after notice and hearing, however, if the failure to comply with the
agreement is the result of conditions beyond the control of the par
ents, such failure shall not be used as grounds for permanent
commitment. .

4.

If at the expiration of the agreement the parents have substantially
complied with its conditions, the child shall be returned to his par
ents. The court shall, however, retain jurisdiction over the child
for a period of six months, and at that time, decide whether or not
to retain jurisdiction over the child.

5.

The performance agreement shall be limited to as short a time period
as possible, but shall expire no later than the date of the second
annual judicial review. Judicial review of compliance with the
agreement occurs six months after the placement of the child in foster
care, and then on an annual basis. Based on this review schedule, a
performance agreement shall not exceed 24 months in duration. If the
social service agency is of the opinion that the agreement is not being
complied with, the agency, at such review hearings, shall state its
intent to initiate proceedings to terminate parental rights.

6.

The Department of Health and Rehabilitative Services shall provide, or
cause to be provided, pre-service and in-service training for foster
parents who are licensed or supervised by the Department. Such
training shall be provided, to the extent possible, within available
resources. The Department shall prepare and submit to the leadership
of the Legislature, a feasibility report on mandating such training
for licensure. The report shall be submitted by November l, 1980.

7.

By October l, 1981, a performance agreement shall be prepared for each
child who was residing in foster care on October l, 1980, and who has
not been returned to the home of his parents or placed for adoption.

ECONOMIC IMPACT AND FISCAL NOTE:
A.

Public:
Although unable to determine at this time, private agencies which place
children in foster care may incur additional costs since a performance
agreement must be prepared and submitted to the court. Under the agree
ment, agencies would be required to perform certain responsibilities as
well as abide by reporting procedures now only required of the Department
of Health and Rehabilitative Services. Additionally, the requirement that
a performance agreement be written in the parent's principal language will
require private contracting to furnish translations in certain cases.
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Government:
The provisions of this bill require judicial review hearings for all chil
dren placed in foster care. Under current procedures, approximately 40
percent of these hearings are now being waived. Calculations based on
figures supplied by the Office of the State Courts Administrator indicate
that the hearing provisions of this bill would have an increased cost of
approximately $49,000 annually.
The Department of Health and Rehabilitative Services also has suggested
that the continued court jurisdiction once a child has been returned home,
as well as the evaluation report which is prepared by the Department or
agency and used by the court in determining whether jurisdiction should
be continued, may have a fiscal impact and require additional staffing to
accomplish. Further, additional expense will be involved in providing
performance agreement translations.

III.
IV.

COMMENTS: None.
AMENDMENTS:

None.
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